ACWA Submission to NSW Department of Justice
Child Protection Reforms Proposal Paper (June 2016)
Association of Children’s Welfare Agencies (ACWA)
The Association of Children’s Welfare Agencies (ACWA) is the peak body in New South
Wales representing the voice, experience and expertise of non-government community
service organisations delivering services to vulnerable children, young people and their
families.
ACWA thanks the NSW Department of Justice for the opportunity to respond to issues
raised in the Proposal Paper. ACWA will provide comment on proposals that impact on
children, young people and their families as well as professionals working with these
clients.

Child Focused Decision-Making
While the UN Convention on the Rights of the Child has been very influential in the
development of policy, it has not been brought into the Australian legal system – into either
State or Federal legislation. Nevertheless, child focused decision-making should be central
to any proposed amendments to legislation involving children, young people and their
families.
Life long disadvantage can be set in train as a result of early engagement with the criminal
justice system. It is important that vulnerable groups are not inadvertently negatively
affected by the laws that are meant to protect them. ACWA recommends the principle of
limiting unintended adverse impacts on children and young people as a result of
interactions with the criminal justice system and through any legislative or regulatory
changes arising from the NSW Department of Justice Child Protection Reforms.

The Child Protection (Offenders Registration) Amendment (Statutory Review)
Bill 2014 Debate Issues
The current data presented in the Proposal Paper suggests that young people engaging in
consensual underage sex are not prosecuted or classed as registrable persons under the
CPOR Act. Research commissioned by the Royal Commission into Institutional Responses to
Child Sexual Abuse has, however, raised the issue of children and young people exhibiting
sexually harmful behaviour (South et al., 2014). The provisions in the CPOR Act also impact
these children and young people.
ACWA is aware that our out-of-home care members have experience of child-to-child
sexually harmful behaviours and that at least one non-government agency in NSW has a
specific residential program working to address sexually harmful behaviours. In addition,
ACWA contributes to the New Street Advisory Committee to consider policy and practice
advice in regard to treatment responses for a range of sexualised behaviours, including
those that are sexually harmful to others.
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Caution is needed about approaches with this vulnerable population and to recognise that
the power relationship is different with young people and young children. Using a criminal
response to these behaviours risks further labelling vulnerable children who display
sexualised behaviours, and who may have entered out-of-home care as a result of abuse.
A sophisticated understanding needs to be developed related to the different levels of risk
that arise from different types/degrees of ‘sexualised’ behaviour from children. There is a
balance that is required between avoiding the unnecessary labelling of children on the one
hand and minimising or denying risk on the other.
Unfortunately, some children and young people have developed entrenched patterns of
behaviour that will place other children and young people at risk – with all the hallmarks of
perpetrator behaviour: coercion, manipulation, secrecy and so on. An underestimation of
the level of risk may mean that other children are victimised.
This issue highlights the importance of NSW Police Force links to support and treatment
services for these vulnerable children and young people in conjunction with the
considerations during a police investigation outlined on page 8 of the Proposal Paper.
ACWA supports access for police officers to professionals who are skilled in the assessment
of the range and nature of behaviours. These professionals also need to match and provide
referrals to appropriate and accessible therapeutic and safety responses.

Section 316(1) Crimes Act 1990
ACWA acknowledges the concerns raised by the NSW Law Reform Commission with regard
to Section 316. ACWA also notes the Mandatory Reporting requirements within NSW (as
well as other states and territories in Australia) and the recent socio-legal review of this
type of reporting (Mathews et al., 2015).
There are several barriers to disclosures of abuse, including lacking a feeling of safety and a
safe person to disclose to. Another barrier can be how a previous allegation was dealt with
by family, friends or professionals. Blind reporting can increase the feeling of safety and
trust in the individual who is reporting the crime.
Other adults being aware of potential abuse and failing to act to protect the child or young
person can also be a barrier to disclosure. This demonstrates the importance of reporting
but also the need for this to be supported by awareness education on sexual abuse – its
nature, frequency and indicators.
ACWA supports the practice of blind report where it supports the victim. ACWA would also
be supportive of further review and consultation of Section 316(1) in relation to the current
possibility that children can be charged under this section and the definition of what
constitutes a ‘reasonable excuse’ to remove ambiguity for professionals who are working
with victims. As suggested by the Proposal Paper, this review might be best held following
recommendations by the Royal Commission into Institutional Responses to Child Sexual
Abuse.
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For further information regarding this submission, please contact Melody Stack, Senior
Policy and Membership Officer: melody@acwa.asn.au / 02 9281 8822.
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