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1. INTRODUCTION
1.1 Association of Children’s Welfare Agencies (ACWA)
The Association of Children’s Welfare Agencies (ACWA) is the peak body in New South
Wales representing the voice, experience and expertise of non-government
community service organisations delivering services to vulnerable children, young
people and their families.
With a membership of 100+ agencies, ACWA works with members, partners,
government, non-government and other peak bodies to bring about effective reforms
that will deliver better outcomes to the lives of vulnerable children, young people and
their families.
Within ACWA, the Best Practice Unit (BPU) strengthens practice, fosters local
innovation and builds capacity in the sector by providing ACWA’s member networks
with relevant training packages, policy advice and participation in research.
The Centre for Community Welfare Training (CCWT) is a Registered Training
Organisation (RTO) providing cost effective and accessible training opportunities for
people working across the community welfare sector - with a particular focus on
organisations working with vulnerable children, young people and families. CCWT
provides calendar-based and in-house training as well as specialised programs,
coaching and supervision and is the largest not-for-profit, non-government,
community-services training provider in NSW.
The Fostering NSW Recruitment and Retention of Foster Carers project is a public
awareness-raising campaign to promote fostering and provide comprehensive
information on care options, via their website and enquiry line.

1.2 Sources of information for this submission
ACWA’s response to the Shaping a Better Child Protection System Discussion Paper is
based on a broad range of sources. These include:
•

A consultation workshop held on 22 November 2017 with 12 member
representatives from the service spectrum of early intervention to OOHC and
adoption specialists. ACWA also invited written comment from members and
received four responses from agency representatives.

•

Organisational experience shared with us by our member agencies alongside
their practice wisdom through the following ACWA-led working parties,
groups, forums and meetings:
o ACWA Board meetings and regional Board and Member forums
o CEO Breakfast Briefings and Best Practice Forums on specific topics
o Out of Home Care Reforms Forum
o Regular Member forums in Sydney and Wollongong
o ACWA Best Practice Unit Statewide Reference Group
o Fostering NSW Statewide Reference Group
o Transition to Independence Forum
o Residential Care Providers Network
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•

Our internal expertise, including research and involvement in developing
legislative and policy responses, in the context of holding a broad overview of
the non- government community sector in NSW, and nationally including
involvement with the National Framework for Protecting Australia’s Children,
the bi-annual ACWA conference which attracts participants from across NSW
and further afield including a significant number of international speakers, and
ACWA’s representation on Child and Family Welfare Association of Australia
(CAFWAA) for which ACWA provides secretariat services; and

•

Our experience as a Registered Training Organisation (RTO) with particular
experience in providing child and family welfare training and continual
interaction with, and feedback from, a diverse range of practitioners and
trainers in the sector. We also draw on the knowledge gained through the
attendance of ACWA staff and management at a broad range of government,
research and other agency meetings, presentations and consultations, many of
which touch on matters of relevance to this submission. Additional sources
include individual conversations with the public including calls to the Fostering
NSW enquiry line and interaction on Fostering NSW social media channels as
well as member enquiries to our Policy and Membership Team.

We also draw on the knowledge gained through the attendance of ACWA staff and
management at a broad range of government, research and other agency meetings,
presentations and consultations, many of which touch on matters of relevance to this
submission. Additional sources include individual conversations with the public
including calls to the Fostering NSW enquiry line and interaction on Fostering NSW
social media channels as well as member enquiries to our Policy and Membership
Team.

1.3 Focus areas in ACWA’s submission
ACWA commends the NSW Government, and in particular the current Minister, the
Honorable Pru Goward, for their commitment to improving the lives of vulnerable
children and their families. ACWA and our members align with a vision to ensure that
safety, wellbeing and permanency are achieved for all children and young people who
are, might be, or have been, at risk of harm.
Keep Them Safe, Safe Home for Life and more recent reforms emanating from the
confidential Their Futures Matter report, the Permanency Support Program and
Targeted Earlier Intervention as well as the Out of Home Care (OOHC)
recommissioning process all focus on improving our collective, government and nongovernment, response to vulnerable children and young people and their families.
In addition to these reforms, the extensive Royal Commission into Institutional
Responses to Child Sexual Abuse and the Child Protection Inquiry last year in NSW
have contributed to create a highly dynamic environment.
In the face of so many reforms and associated regulatory and practice changes, ACWA
and its members want to ensure stability is provided for vulnerable children and
young people. Implementing protracted systemic change creates the risk of disrupting
and distracting from tasks that embed the foundations of safety, wellbeing and
permanency for each child and young person.
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In this context, ACWA welcomes the high level championing of continuous
improvement and best practice in our sector, while noting a corresponding imperative
to ensure that we do not embark on precipitous change and risk volatility, uncertainty
and poor outcomes due to rapid, binding and untested changes. There is also a
responsibility to continue to address and learn from mistakes made through past
policy, practice and legislation in regard to some of the issues in this discussion paper.
ACWA believes there are fundamental principles that must be considered in framing a
response that draws on our collective decades of structural and practice wisdom and
experience. These principles also draw on our commitment to the UN Convention on
the Rights of the Child as well as our Aboriginal partner organisations and the UN
Declaration on the Rights of Indigenous Peoples, in circumstances of overwhelming
over-representation of vulnerable Aboriginal children and young people separated
from their families. We also acknowledge and have responsibility to ensure we listen
to, and heed, the lived experience of those with care backgrounds.
Fundamental principles
1. Genuine consultation
There needs to be adequate time for meaningful and real consultation. One month is
an inadequate time to undertake meaningful consultation with our membership.
There is also a need to engender widespread ownership and genuine collaboration for
best results.
Due to the significant amendments proposed in the discussion paper and the limited
timeframe provided for sector consultation, ACWA is concerned that the implications
and any unintended consequences of these changes have not been explored fully.
ACWA, thus, calls for an exposure draft to be made available for further consultation if
the proposals outlined in the discussion paper are progressed.
Recommendation: If the proposed amendments to the Children and Young Persons
(Care and Protection) Act 1998 and Adoption Act 2000 proceed, ACWA calls for an
exposure draft of the legislation to be made available for further consultation.
2. Capacity building
It appears that many of the proposals in the discussion paper are already supported by
current legislation and recent changes in policy direction. The sector is in the process
of adapting to this environment. Practice and operational changes are continuing and
this submission outlines where this can be further supported and expedited by the
provision of specific support. It should be noted that ACWA designed a comprehensive
program for supporting permanency practice and is awaiting a FACS decision.
3. Evidence based approach
The need for more extensive evidence including better and targeted data to support
changes that will have lifelong impacts for those directly affected. ACWA notes that
some of the proposals are informed by the Tune Review and the Short Term Court
Orders Pilot Report, both of which are unavailable in full to the sector.
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4. Fit for purpose
Ideally, legislation provides a framework that in turn generates good practice and
outcomes. Legislation can, however, generate unintended consequences. Guideline
and policy changes are more nimble than legislative change and can be more easily
adjusted if unforseen negative consequences emerge during or following
implementation. This submission outlines where there are current provisions within
legislation that can be further utilised to achieve some of the aims outlined in the
discussion paper.
This submission will respond to each of the questions in the discussion paper in order.
Some questions will be grouped with one response that addresses overarching
considerations. In these responses, ACWA aims to address issues that are pertinent to
its expertise and role as a peak body, including:
•
•
•
•
•

relevant policy and practice implications;
solutions focused responses to issues of concern;
resourcing requirements to ensure balance between best practice and
compliance;
genuine engagement with non-government partners and the broader
community to achieve positive and sustainable improvements; and
current capacity to successfully incorporate additional expectations and
change in the sector.

1.4 Summary of recommendations
Recommendations have been included in relevant sections throughout this submission
and a summary of these recommendations is below:
•

Recommendation 1: If the proposed amendments to the Children and Young
Persons (Care and Protection) Act 1998 and Adoption Act 2000 proceed,
ACWA calls for an exposure draft of the legislation to be made available for
further consultation.

•

Recommendation 2: Both FACS and NGO caseworkers are trained in the
Family Finding model and increased resources are made available for
specialist services, like Link Up NSW, to improve the identification of
Aboriginal and Torres Strait Islander children and young people in care.

•

Recommendation 3: Ongoing specialised support available on a voluntary asneeds basis for all those with a care experience, including those who have
been restored or enter into guardianship and adoption arrangements.

•

Recommendation 4: FACS funding package guidelines to be reviewed in light
of any changes as a result of the proposals.

•

Recommendation 5: Increase family support service capacity in regional,
rural and remote areas to provide appropriate referral pathways for families
in need.
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•

Recommendation 6: When the implications of the proposals are unclear,
ACWA urges that the status quo is maintained until there is further
exploration of the issue.

•

Recommendation 7: Maintain focus on family engagement as an essential
part of the reforms to ensure children and young people have the
opportunity for long-term connections with family and significant with all
permanency pathways.

2. FAMILY PRESERVATION AND RESTORATION
2.1 The concept of restoration

Question 1: What does the concept of “restoration” mean?
ACWA commends the discussion paper for promoting interest in, and consideration of
the concept of restoration. In its current legal definition, restoration is understood as
returning children and young people who have been removed from the care of their
parents back to the care of their parents who are reinstated as their legal guardians.
Legal care arrangements by other family members is usually known as kin care and
ACWA understands that the permanency option of guardianship was, to a large
extent, introduced to enable extended family members to obtain legal guardianship of
related children and young people unable to be restored to their parents.
Thus, a legal pathway currently exists for
family members other than parents to
become legal guardians. With this in mind,
ACWA does not believe that an extension of
the definition of ‘restoration’ is needed.
Moreover, the inclusion of other family
members in the definition of ‘restoration’
may in effect erode safeguards currently in
place through the legal process of granting
guardianship and the accompanying legal
oversight.

Guardianship was automatically
transferred to most kin carers with the
Safe Home for Life legislative reform
package on 29 October 2014. While
benefiting some families, this created
problems for a significant number of kin
carers as they lost the case management
support they previously received as carers.
As a result there have been a number of
cases where these new ‘guardians’ sought
to be reinstated as carers rather than
guardians.

The discussion paper references Aboriginal concepts of family as an example of
broader concepts of family structures. These concepts are holistic and include parents
and extended family as care givers for children and young people, not as individual
legal guardians.
In this context, the principle of self-determination is crucial to these proposals,
especially in regard to Aboriginal families. One of the reported reasons for the minimal
interest in guardianship by Aboriginal kin carers is the lack of ongoing support that is
needed. This would suggest little interest in taking up an option that provides less
support than guardianship.
In addition, there are potential risks for young people in these arrangements once
they turn 18. The trauma of childhood experiences might be somewhat ameliorated
by ‘restoration’ to extended family but it is likely they will still have support needs into
adulthood which would not be accessible due to their care ‘definition’.
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Questions 2 and 3: How could the Care Act be amended to better reflect the breadth
of family systems and structures within our community? What additional safeguards
should be required?
One way to better reflect the breadth of family systems and structures would be to
acknowledge that extended family care arrangements are considered as a priority in
the permanency hierarchy second only to restoration.
In practice and policy, there could be more tailored support for extended holistic
family involvement in the care of children and young people through well-resourced
and highly competent family finding, family group conferencing, therapeutic life story
work and, for those who wish to do so, support for guardianship or adoption orders.
Practice is still developing in NSW around identifying extended family and involving
them in the support and decision-making concerning a child or young person in care.
This work should be completed early on, before or at entry to care to locate suitable
relative/kin placements. ACWA welcomes the investment FACS has made to train staff
in the Family Finding model. This has been available to some NGO workers but the
sector would benefit from widespread training in this model to ensure this work is
done effectively for every child and young person in care.
When family finding work has been completed
and a placement with extended family not
found, detailed information on what has been
done needs to be shared with NGOs as part of
case management transfer. This enables NGOs
to continue this important work and maintain
ongoing relationships for the child. A sign off
process within FACS to ensure this information
is shared in a timely way may assist in ensuring
this information exchange takes place.

Two Aboriginal girls (aged 1 and 2)
were placed in short-term foster
care with an NGO. FACS informed
the NGO that they had searched for
family and extended kin with no
results. After 2 years with no
appropriate long-term placement
found, FACS asked the agency to
seek extended family because this
had not been completed when the
girls entered care.

Recommendation: Both FACS and NGO caseworkers are trained in the Family Finding
model and increased resources are made available for specialist services, like Link Up
NSW, to improve the identification of Aboriginal and Torres Strait Islander children
and young people in care.
Question 3: If the Care Act was amended to better reflect the breadth of family
systems and structures within our community what additional safeguards should be
required to ensure children and young people are protected?
Regardless of any legislative change, ACWA would also like to propose ongoing
specialised support for all those with a care experience on a voluntary as-needs basis,
including those who have been restored and even for those who enter into
guardianship and adoption arrangements. Offering such a service would be a true test
of confidence in the new permanency reforms.
Recommendation: Ongoing specialised support available on a voluntary as-needs
basis for all those with a care experience, including those who have been restored or
enter into guardianship and adoption arrangements.
ACWA also notes that guidelines are needed for the case coordination funding for
NGOs to support families following restoration. These funds and guidelines will need
to cover the scope of any changes as a result of these proposals to ensure families
receive the ongoing support needed for reparative work.
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Recommendation: FACS funding package guidelines to be reviewed in light of any
changes as a result of the proposals.

2.2 ROSH reports and family support
Questions 4 and 5: Should there be mandated timeframes for responses to ROSH
reports by FACS or other agencies? What would you consider to be appropriate
timeframes?
ACWA welcomes measures to enable early decisions to be made about the supports
families need to address child protection concerns. The proposal recognises the
community expectation that children and young people are receiving a timely
response from the statutory department when significant concerns are raised.
Mandated timeframes for FACS to conduct face-to-face assessments and develop a
case plan could assist in meeting these expectations, as long as adequate resources
are in place.
Due to the progress FACS has made in increasing the rate of face-to-face assessments,
one approach could be to continue tracking the progress of child protection responses
and include reports on response timeframes in FACS reporting. This continual
improvement approach lends itself well to a part of the system that is already focused
on improvement and has established external reporting requirements.
One area of further improvement in responding to ROSH reports would be the follow
up work after a referral is made to external services. Further analysis of what happens
following a referral would be one way of identifying measures to ensure families are
getting the support they need at the time they need it.
Question 6: What benefits and risks for families may arise from mandating response
timeframes?
If mandated timeframes are introduced, there could be a negative impact on the
quality of judgements in relation to ROSH reports. There is a possibility that a shorter
time period to complete work will impact negatively on the quality of casework
practice. The first response to a family is an opportunity for the caseworker to build a
positive working relationship. The added pressure of a timeframe for this work could
impact on the quality of this early relationship building and, thus, impact on any
subsequent interventions with the family.
ACWA does not have an in depth knowledge of the child protection system in Illinois
and New York State, although we are interested in understanding any quality
assurance measures put in place or environmental factors that support quality
practice in jurisdictions where a timeframe has been mandated. An analysis of the
change in the number of different responses to child protection reports in these
jurisdictions and the possible explanations would also shed light on the relative impact
of mandated timeframes and other interconnected factors.
ACWA also notes that applying timeframes across the state would put additional
pressures on workers in rural and remote communities with long travelling distances.
The discussion paper notes that mandated investigatory timeframes would be
resource intensive and require additional resources. If these timeframes are
introduced, this will also have resource implications for NGOs to provide services
following a child protection response. NGOs conduct a joint response supporting FACS
when the child who is the subject of the report is already part of an NGO program.
However, ACWA does not recommend mandating timeframes for non-government
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agencies because the response is a statutory responsibility and NGOs are limited by
program guidelines, referral criteria and funding in how responsive they can be.

2.3 Alternative Dispute Resolution
Question 7: What are your views about strengthening the obligation for FACS to
always consider the use of ADR where there are child protection concerns?
ACWA welcomes the proposal for ADR process to be considered in every instance,
with the stipulation that they are well resourced, meaningful and community/family
driven (AIC, 2012). NGO skill levels vary in this area and they would need to be upskilled and resourced appropriately to ensure model fidelity. We note the national and
international research is mixed as to the effectiveness of ADR (particularly FGC) and
the appropriate ADR mechanism that should be used in different circumstances
(Boxall et.al., 2012; Ministry of Social Development, 2012; Victorian Law Commission,
2008pp. 414-15; Barnsdale and Walker, 2007). It should be noted that FGC, and more
broadly ADR, is not a “magic bullet” and should be used in conjunction with a well
rounded and resourced service system (Barnsdale et.al. 2007, p.5).
Question 8: Does the Care Act provide enough clarity in relation to the use of ADR at
various stages of the child protection process?
In terms of the principles of the Children and Young Persons (Care and Protection Act)
1998, ADR should always be considered as a “least intrusive option” where there are
child protection concerns. In situations where there is risk to the extent that the child
or young person needs to be removed immediately, this is not able to occur prior to
the alternative placement of the child or young person. However, ADR needs to be
considered as soon as possible in coming up with either a Safety Plan for the child or
young person to remain in the home or in conjunction with permanency planning in
determining the best option.
The Act does provide guidelines for ADR, and with practice guidelines, this will ensure
that those working with families and children are able to identify points where a
Family Group Conference is preferable as a prelude to a Care Planning or Case
Meeting. Workers in the sector need clear guidelines as to when a Family Group
Conference may be helpful, as well as ADR. They also need to understand the
differences in these approaches to be able to assess suitability for a family.
Family members need clear information about Family Group Conferencing and the
ADR process at the various points in proceedings where this is an option. Written and
audio-visual resources have been developed for family members to explain the
process and should be utilised.
Question 9: What measures could be implemented to improve support for
participants in the FGC process?
ACWA understands that for good quality ADR it is necessary the agenda is set by the
agency and parents, carers, children, young people and agencies have the opportunity
to have input into the discussion. The family should hold ownership over the process
with Family Group Conferencing, whilst the safety, welfare and wellbeing baselines
need to be observed, the family come up with the solutions and feed these back via
the Family Plan. Whilst the Facilitator is available for support and FACS are available to
answer questions from the family, the family tends to settle their questions with
support prior to the Family Plan being finalised. Any and all additional assessments on,
for example, parenting capacity should ideally be done prior to the process and inform
the agenda.
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In ADR there is a proposed Care Plan/Case Plan and participants are able to offer their
views and what they are prepared to do to ensure safety, welfare and wellbeing of the
child or young person, including identity, birth family visits and cultural needs. There is
professional mediation and negotiation with a Court registrar and legal
representatives may be involved. To ensure the FGC is successful the process
explained clearly as a voluntary mechanism for families, where the focus is the family
coming up with a plan to ensure the safety, welfare and wellbeing of the child or
young people, often anxiety is reduced for participants. Where there is a history of
family conflict, the facilitator needs to spend time prior to the Conference talking to
family members, allowing them to express their concerns, and also bringing them back
to the focus of the meeting.
Parents need to feel comfortable to invite those family members they know will be
helpful and supportive. Flexibility needs to be in place so that, where there is conflict,
family members are able to have a separate space, the ability to take some time out,
or the ability to participate via phone conference as is appropriate. It is also important
that, if the family comes to their own resolution before the official Family Group
Conference, that is taken into account. De-briefing for participants with the facilitator
and/or a support person, as well as appropriate services is also important.
Additionally, a clear complaints process for family members who are unhappy with the
process is vital for transparency. Clarity around the roles of the facilitator and FACS
also needs to be understood by the family for follow up. The facilitator prepares family
members for the Conference through consultations, liaises regarding dates, times and
venues, prepares the information with regards to safety, welfare and wellbeing
baselines from FACS as well as strengths and liaises with the Family and FACS
regarding services and professionals to be involved. The facilitator facilitates the
Conference, making sure that family members involved are able to ask questions and
express their ideas.
The facilitator will then clarify the Family Plan with the family, checking with FACS that
it meets the baseline needs, types up the Plan and disseminates it to attendees. The
FACS or NGO caseworker will identify whether a Family Group Conference would be a
suitable option for the family, explains the process and asks parents for verbal or
written consent. They then make a referral for a facilitator to be appointed, identify
baseline safety concerns, liaise with the facilitator, attend the Family Group
Conference, check that the Family Plan meets the safety, welfare and wellbeing
baselines and reviews the plan with the family after 90 days. It is part of the FACS or
NGO caseworker’s role to support the long-term outcomes of the FGC, ensuring the
plan is followed through, included in the child’s case plan and a review takes place
where circumstances change.
One key component of the FGC model is that the facilitator is independent, meaning a
FACS facilitator cannot take on this role. Close communication is needed, however, to
support the process. Whilst the process of the Family Group Conference should be less
stressful for families than the Court process, families are often having discussions prior
to the meeting that can be positive, or stressful. The facilitator should be available to
family members to answer questions and also working closely with FACS staff to
feedback impacts on the family is important.
Importantly, when working with migrant and refugee families it is essential they are
provided with adequate support to properly engage with the process. This could
include information in their first language, interpreters, and facilitators who have an
understanding of cultural issues.
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Question 10: In what circumstances do you consider the use of ADR is appropriate or
inappropriate?
As previously mentioned, ADR needs to be considered as soon as possible in coming
up with either a Safety Plan for the child or young person to remain in the home or in
conjunction with permanency planning in determining the best option. In 2012 the
Australian Institute of Criminology and the New Zealand Ministry of Social Investment
separately evaluated a Family Group Conferencing programs in their respective
contexts and ACWA would encourage their recommendations to be reviewed and
where appropriate implemented to strengthened FGC in NSW (Australian Institute of
Criminology, 2012; Minister of Social Development, 2012).
Family Group Conferencing needs to be considered as the first step in this process.
The benefits of Family Group Conferencing are:
•
•
•
•

•

•

It is a voluntary process centred on the safety, welfare and wellbeing of the
child or young person.
It enables the identification of family members who can support the
child/young person/parents.
It places responsibility for safety, welfare and wellbeing of the child or young
person in the centre of the family.
The Conference is facilitated by a accredited facilitator who is able to ensure
that the bottom lines of safety, welfare and wellbeing are clear, as well as
being able to build rapport with the family and apply a Strengths Based,
Solution Focused approach.
The discussions prior to the Conference, as well as during the Conference and
Family Time are under an agreement of Confidentiality, except where there are
issues relating to the safety of a child or young person or other person or
property. This allows family members to discuss their ideas and concerns more
freely.
The Family Plan is designed by the family, who then have a greater ownership
of the Plan. The family is able to request the support they need from FACS and
other NGO and Government partners.

There are times when Family Group Conferencing may not be appropriate. These are:
•
•
•

If there is a significant power imbalance within the family and this cannot be
balanced by those present at the meeting.
When family members actively involved in the care of the child are not able or
willing to cooperate with the Family Group Conference Process.
Where not making an interim order through the Courts leaves children/young
people at risk and kin or relative carers unsupported.
(For example parents with significant mental health concerns, significant
histories related to violence, drug and alcohol addiction where parents could
come to the home where children are and remove them due to retaining
parental responsibility).

In cases where Family Group Conferencing is not appropriate, ADR in the Court System
allows greater guidance in terms of family discussion, with mediation and negotiation.
Question 11: What is considered to be sufficient prior alternative action before
taking action to remove a child from their family?
ACWA believes that consideration for action prior to the removal of a child from their
family would depend greatly on the nature of the risk to the child/young person. Some
families can avoid services, either due to mistrust, or due to financial resources so that
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risks to the child(ren) are already extremely high when a critical event occurs that
highlights a need for immediate intervention. Further, risk may suddenly increase with
a new partner in a relationship, especially where domestic violence, sexual abuse or
drug/alcohol misuse is concerned. In families with chronic challenges, such as parental
mental health concerns, risks will change according to the parent’s mental health and
the ability of the family to manage this. At times, a family’s ability to cope with
situations they have previously dealt with may be overwhelmed. For example, sudden
illness or unemployment in the family, creating financial stress impacting on parents’
ability to cope or the loss of a supportive grandparent or family member.
All parents and carers need to be encouraged to seek support from services and to
know that they will receive appropriate help with the minimum of barriers in terms of
geographical constraints, funding barriers and availability of services (greater flexibility
needed in terms of peak stress times for families-evening, weekends, holiday periods).
In addressing prior alternative action, areas to be addressed should include:
•
•
•
•
•
•
•
•
•

What information about the risk was known before the critical incident?
Is this situation new and due to a change in circumstances or a chronic
situation?
What have the parents/family done themselves in seeking help?
Do the parents/family see the risk as a problem and what are they willing to do
to make sure their child is safe?
What services have been working with the family?
What has each service done and how effective have they been in supporting
change in the family and reducing risk?
What services have not been used that could have been helpful to the family
and is there still a possibility to access these services?
The nature of the attachment between the child and family members.
What has been the impact of the risk on the child so far and what is the
possible future impact if the situation does not improve or gets worse?

2.4 Access to services
Question 12: How can FACS more effectively access the capabilities of other
government agencies and funded NGOs to provide services to vulnerable children
and families?
FACS is currently able to request a funded service provider to meet the needs of a
vulnerable child or family as a priority through management of contract arrangements
and service guidelines. The Targeted Earlier Intervention Reform has outlined priority
target group for the State, in addition to local target groups. This is one way of
prioritising access. However, with limited resources, this approach can create a service
gap for some families.
ACWA would like to raise the issue of service availability across NSW. Western NSW is
one area where there are very little services for families to access the support they
need. Further resourcing is needed to increase capacity in regional, rural and remote
areas to provide adequate services to families.
Recommendation: Increase family support service capacity in regional, rural and
remote areas to provide appropriate referral pathways for families in need.
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Where resources are limited, agencies need to
work in partnership to provide services to The Illawarra Shoalhaven Family
families. Family Referral Services are effective Referral Service has been involved in
a pilot program co-locating a FACS
in matching families with the services they
child protection caseworker with
need through using a community development NGO staff. This co-location has
approach. They also provide a useful platform increased the confidence and skills
for trialling new models and attracting grant of the service’s staff in working with
funding for specialist programs embedded in families referred at ROSH.
the community. There are other service hub
models in NSW, like Central Coast MARCS and the Linker Program in Western Sydney
Nepean Blue Mountains District.
Question 13: Are the current ‘best endeavours’ provisions adequate to ensure timely
service provision for vulnerable children and families?
The current phrase ‘best endeavours’ is vague. ACWA suggests the inclusion of
wording that describes the actions that must be taken to ensure timely service
provision, e.g. ‘to prioritise’ or ‘make proactive efforts’.
Question 14: What changes could be made to the ‘best endeavours’ provisions to
align with a whole of government approach to service delivery to vulnerable
children and families?
The ‘best endeavours’ provision could be strengthened for government departments
to provide services and assist NGOs in their service provision. As agencies funded
under program guidelines with specific contract perimeters, NGOs are limited in their
ability to meet demand for services. It would be problematic for FACS to require a
service be provided if the agency did not normally have responsibility to deliver that
service.

2.5 Mandatory reporting
Questions 15 and 16: Should ‘children’s services’ be limited to education and care
services for the purposes of mandatory reporting, or should the term have broader
application? What additional ‘children’ services’ should be captured?
ACWA holds that the statutory obligations for mandatory reporting should not be
diluted. The broad application of ‘children’s services’ enables concerns from a number
of people interacting with the child or young person to become added to a bigger and
clearer picture of what is happening. The greater visibility provided when a child or
young person interacts with a range of services is a strength of the NSW child
protection system.
Question 17: Should mandatory reporters be exempted from making a traditional
report to the Child Protection Helpline where supports are in place to mitigate child
protection risks? If so, what additional safeguards should be in place?
ACWA supports the reduction of administrative burdens for service providers, while
noting that the mandatory reporter obligations provide an active line of sight to what
is happening for the child or young person. Member agencies reported that, when
they do report, they use the Mandatory Report Guide (MRG) and the information they
provide assists FACS in identifying further information about the type or level of risk.
These reports are also used at a local level to share information between FACS and
NGOs and assist in case planning through high needs panels, for example.
Where a streamlined electronic reporting process would reduce the administrative
burden, it would need to be tightly defined to agencies working intensively with
families to reduce the identified risk and include rigorous monitoring and evaluation
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of the reports to ensure a FACS has a complete picture of what is happening for the
child or young person.

3. Court Processes and Orders
3.1 Guardianship orders by consent
Question 18: Should the Care Act contain a specific provision enabling the Children’s
Court to make guardianship orders by consent?
ACWA believes the Children’s Court should be able to make guardianship orders by
consent as long as the appropriate safeguards are in place. This would include agreed
case plans and assessments of all relevant people. It is also important to note that
guardianship could be accessible to a number of people at once (including for
example, a combination of grandparent/aunts/uncles/PRM) if or when appropriate.
This may alleviate issues as circumstances invariably change with, for example, a
guardian who becomes too unwell or frail to care a child or young person. It is
incredibly important that ongoing support mechanisms are in place to ensure the
highest quality of care for all children and young people with guardianship orders
following a comprehensive assessment of prospective guardians.

3.2 Varying interim orders
Question 19: Should all parties to care proceedings be able to apply for interim
orders to be varied without making an application under section 90 of the Care Act?
It appears intuitive to standardise the process to apply for variations under interim
orders and the ability to apply for a variations without making an application under
section 90 may be quicker. ACWA, however, does not have legal expertise in
applications under section 90 to provide feedback on any unintended consequences of
the options outlined under 3.1.2. One consideration may be the impact of extending
the ability to apply for a variation without an application under section 90 to all parties
depending on the type of variation sought.
Recommendation: When the implications of the proposals are unclear, ACWA urges
that the status quo is maintained until there is further exploration of the issue.

3.3 Shorter term contact orders
Question 20: In what ways would STCOs better support realisation of permanency
outcomes for children and young people?
Short-term orders are available under current legislation and consideration could be
given to whether they could be further utilised.
Question 21: Will permanency outcomes be improved through greater use of STCOs?
These orders can help families to understand the supports and pathway to restoration
or other forms of permanency and provide a clear timeframe. It is also a process that
is overseen by the Court and can provide families with some certainty that the matter
will be dealt with effectively. However, there are no guarantees that restoration (or
other permanency option) would be successful within this time. The discussion paper
identifies a number of areas for practice improvement in relation to permanency
planning. STCOs may not be the best lever for practice change in an already changing
policy and practice context. Making practice tools and assessment frameworks
available to support casework may better support permanency outcomes.
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Questions 22-25: Should the Care Act contain an explicit provision enabling the
Children’s Court to make STCOs as a final order i.e. orders allocating parental
responsibility to the Minister for FACS for shorter periods?
This may be an area where improving practice would be a better way to bring about
change rather than changing legislation that may have some unforeseen, unintended
consequences.
Some concerns raised by members include:
• The application of STCOs for adolescents aged 12 to 14 years – If restoration
(or other permanency goal) is not completed within the certain timeframe
then the order cannot be left to lapse. This would not provide the young
person with stability.
• Unnecessary “churn” may eventuate within the Children’s Court repeated
making new STCOs with little benefit (and possibly negative impacts) to
children and young people.
Question 26: Does the test of ‘realistic possibility of restoration’ need to be
amended?
ACWA notes that broad definitions applied by experienced judges may be preferable
to detailed definitions. A detailed definition may not successful cover all contexts and
a multiagency approach to consultation would be needed to fully explore the
implications of any options proposed. To assist FACS in making an assessment,
accompanying guidance can support evidence gathering.
In April 2017, ACWA held a ‘Building Bridges to Restoration: Current Research
Informing Best Practice’ Forum. At this forum, Professor Elaine Farmer (University of
Bristol) presented the Reunification Practice Framework developed in the UK as a
practice tool to support this work (Farmer, E & Patsios, D, 2016; Wilkins, M & Farmer,
E, 2015).

3.4 Suitability of care arrangements
Question 27: What should the role of the Children’s Court be if it is not satisfied that
proper arrangements have been made for the care and protection of a child or
young person?
Timeliness and quality of the s82 reports submitted to the Court can be an issue. To
strengthening of the s82 reporting process, further guidance could be provided on the
information required by the Court to make more consistently informed judgements on
progress of a care arrangements.
Questions 28 and 29: Should the Children’s Court be given the ability to relist
matters following receipt of a section 82 report where it forms the view that proper
arrangements have not been made for the care and protection of the child or young
person?
Once final orders have been made, the Children’s Court has finished its official
functions. In such a case, it would be outside of the usual function of the court to then
relist a matter. ACWA notes that the Wood Inquiry recommended that the Court
should not act independently of other parties. It should be a party to proceedings that
relists the matter.
Question 30: Should the Court be able to request further evidence from a party
about its reports to implement the care plan and its progress towards achieving a
permanent placement, including reasons for delay in achieving these goals?
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The Court’s powers to follow lines of enquiry should not be curtailed.

3.5 Guardianship and contact orders
Question 31: What alternatives are available to overcome issues of contact
supervision where an allocation of parental responsibility by guardianship order is
being sought?
It is important to support guardians to meet the expectations for birth parent contact.
Currently, if a guardianship order is made, the Court cannot make a supervised
contact order. Supervised contact orders could be used, where FACS is to supervise
contact. This would entail FACS consent to fund this contact supervision for the life of
the order.
However, a prospective guardian’s ability to supervise contact is part of the
assessment process, as outlined in Step by Step. Attitudes to birth family, promoting a
child’s identity and managing birth family contact should be thoroughly addressed
during the assessment before a guardianship order is applied for.
There are a number of options available to resolve a dispute concerning contact,
including engaging in mediation, registering a contact variation agreement (if an order
is still in place) and making an application for contact orders to the Children’s Court.
Nevertheless, the onus is largely on the guardian to maintain agreed contact, as well
as adherence to the care plan and any cultural care plans so their capacity to do this
must be taken into consideration.
Question 32: How could the current contact order provisions be enhanced to better
support guardianship?
It is important to remember that court orders and legislation is a minimum bar and
practice should be elevated above these benchmarks. It is important to note that NSW
covers a vast area and when family live long distances various contact arrangements
should be available and facilitated not just face to face. Throughout the assessment
process for guardianship carers their capacity to facilitate ongoing contact should be
assessed to ensure contact is maintained.
Question 33: Should the Children’s Court be empowered to make contact orders for
the life of a guardianship order?
ACWA believes that contact orders should not automatically be in place for the life of
guardianship orders. Further, when children and young people grow into a position of
decision-making that the contact arrangements be made in consultation with their
wishes. These plans should be made with skilled caseworker (or specialist) to ensure,
when appropriate, the most possible contact is facilitated.
Flexibility is also important to accommodate the wishes of the child or young person
as they grow older. Arrangements may need to be varied to suit the needs of the child
as they age. The inflexibility of court-ordered contact was raised in the Child
Protection: Legislative Reform Discussion Paper (2012), stating that: “[The] process is
not sufficiently responsive to accommodate the changing lifestyle of a maturing child
or young person and the needs of the child or young person’s caring family.”
ACWA believes contact supervision needs to be an integral part of the assessment of
prospective guardians and contact arrangements should be agreed through the case
planning process, with consideration of the ongoing practical supports needed to
maintain contact.”
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Questions 34 and 35: In what circumstances do you think that section 90
applications should be limited?
ACWA does not support the curtailing of a parent’s right to make a section 90
application. Current measures are in place that minimise unnecessary disruption of
the court process, like the leave provision.
Question 36: Should NGOs be able to bring an application for a guardianship order
without the written consent of FACS?
ACWA supports the current arrangement that NGOs seek permission from FACS (as
the body that holds PR) before guardianships is progressed. Typically, FACS and NGOs
should be in agreement in relation to the permanency option for children and young
people. If there is a disagreement between FACS and the NGOs there should be a clear
pathway for timely resolution. However, where obtaining FACS consent creates an
unnecessary administrative barrier, i.e. when FACS has little or no involvement with
the child for several years, there could be value in enabling NGOs to proceed without
the written consent of FACS.

3.6 Adoption orders
Question 37: Should the Children’s Court be conferred jurisdiction to make adoption
orders where there are child protection concerns?
ACWA believes that the Supreme Court should remain as the jurisdiction in which to
make adoption orders where there are child protection concerns. This is for a number
of reasons:
•

•

•
•
•
•

The discussion paper notes that contentious questions of law are dealt with by
the Supreme Court. Due to the finality of an adoption order in removing legal
ties to a child, young person or adult’s birth parents and issuing a new birth
certificate, ACWA believes that adoptions orders are rightly made by the
Supreme Court.
The separation between child protection matters and adoption orders
provided through the different courts is advantageous. ACWA member
involved in adoption proceedings report that the sequential process is
important, particularly when working with birth parents who are contesting
the removal of their child. For example, if a section 90 application is made, the
Children’s Court would need to consider the application and child protection
concerns as well as the adoption order.
Moving OOHC adoptions to the Children’s Court could create an unequal
process for OOHC, local and international adoptions.
Parents are represented by barristers in the Supreme Court.
Adoption Orders are currently appealable with narrow grounds.
The more centralised structure of the Supreme Court assists in managing
consistency of judgements.

With the above benefits of maintaining the Supreme Court as the jurisdiction for
adoption orders, it is not clear that a move to the Children’s Court would provide
sufficient benefits or streamlining for the process. Many of the delays in processing
adoptions sit within the casework. With a small number of past adoptions,
practitioners are developing capacity to prioritise this work where adoption has been
identified in the child or young person’s permanency plan. Much of the casework in
preparation for an adoption also needs to take place at a child or young person’s entry
to care, e.g. family finding and seeking the best permanency pathway for the child in
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line with the hierarchy introduced to the legislation in the Safe Home For Life Reforms.
ACWA has provided submissions to FACS to support each part of the service system’s
practice in the development of workforce capacity to deliver current reforms.
ACWA also notes the expertise developed within the Supreme Court. If the Children’s
Court was to be conferred jurisdiction to make adoption orders, the proposal for those
orders only to be made by specialist Children’s Magistrates would be essential.
Question 38: Should the Adoption Act be amended to provide additional grounds for
dispensing with parental consent?
ACWA sees the current grounds for dispensing with parental consent in section 67 of
the Adoption Act 2000 (NSW) as sufficient. Where it is in the best interests of the child
to dispense with parental consent, quality casework is required to evidence this.
Question 39 and 40: Should a parent’s right to be advised of an adoption be limited?
ACWA notes that pre-adoption casework provides a second opportunity to engage
with birth parents and, where possible, establish an ongoing relationship between the
child or young person and their birth families and their adoptive families.
The model of Open Adoption introduced in NSW encourages an ongoing connection
with birth parents in whatever way is possible and in the child’s interests. The current
safeguards for families in the Act and the paramount principle of the best interests of
the child provide the legislative tools for Open Adoption. ACWA is concerned that
legislative changes enabling the exclusion of birth parents from the process could be
to the detriment of truly open adoptions. ACWA is particularly cautious about
introducing this legislative change when this new practice is still being embedded in
the sector. ACWA is aware that there is a working party with representatives from the
Supreme Court, Legal Aid, FACS and NGOs looking at practice in relation to the Act.
Question 41: Should the Adoption Act specify the grounds birth parents can rely on
when contesting the adoption of a child under the parental responsibility of the
Minister or a guardianship order?
ACWA recognises that many birth parents may choose to not provide consent or
contest the adoption as a way of officially logging that the adoption was not their
choice. It may still be important to a parent to publically not consent or contest when
they understand that it will best meet their child’s needs and they do not have
capacity to care for them. Members tell us that some parents feel they are failing their
child again having to sign a piece of paper consenting to their child’s removal at both
the Children’s Court during care proceedings and then again for an adoption order at
the Supreme Court. ACWA recognises that this can delay the process and be damaging
to future relationships between birth parents and adoptive families, especially if both
parties are providing evidence to the court.
As an alternative to legislative change, ACWA proposes that additional tools be put in
place to enable parents’ views to be heard and recorded. Rather than making it more
difficult for parents to contest an adoption, other options can be provided. Mediation
is one way to achieve this. Mediation is being used more and more after the
preliminary hearing and can be used to resolve disputes around contact, for example.
This provides a less adversarial approach, which lends itself better to ongoing
communication as part of an Open Adoption. Although some parents will still contest
an adoption and many will not consent, increased use of mediation could reduce the
likelihood of a parent contesting an adoption and delaying the process.
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Another developing practice that could meet the concerns of birth parents is the
registering of adoption plans as part of the order. This removes the reliance on the
birth parent to follow up on the adoption plan.
Recommendation: Maintain focus on family engagement as an essential part of the
reforms to ensure children and young people have the opportunity for long-term
connections with family and significant with all permanency pathways.
Post adoption support
ACWA raises the need for post adoption support to strengthen the service system to
deliver good outcomes for children and young people who have been adopted. There
is clear evidence of the positive outcomes adoption can bring to children and young
people both through successful adoptions in NSW and in other jurisdictions.
Nevertheless, even when an adoption is successful in providing security and belonging
for children and young people, families can face many challenges in supporting young
people living with the impacts of trauma, maintaining birth family contact and
exploring their identity. The challenges faced and supports needed by these families
are fairly unique to experiences of OOHC and adoption. In recognition of this and to
ensure ongoing the stability of adoptions, other jurisdictions have developed services
to support these families after an adoption order is made. ACWA urges the NSW
Government to prioritise this work as the number adoptions increases to ensure
lasting stability for these families.
(See Recommendation 3.)

3.3 Changes to OOHC
Questions 42-44: Should the six-month time limit in section 136(3) be changed to 12
months?
ACWA acknowledges evidence that in most instances, restoration is more likely to be
facilitated in the first year or 2 following removal and therefore commends willingness
to ensure practice in this area is firmly based on this. Rather than remove legislative
safeguards currently in place to ensure restorations are not pre-emptive, ACWA
contends there are other means to support restorations occur as soon as safely and
sustainably possible. One example would be to ensure the Children’s Court and
casework staff are aware of evidence supporting timely restorations and ensure the
best options for this are built into case plans and court orders. Another approach
could be to extend the timeframe for a staged restoration of a few days a week that
would also act as a testing ground for the reality of full restoration.
If the time limit is extended, it is important that funded support is provided to
agencies working with the families for the lifetime of the order. Otherwise a loss of
funding could act as a disincentive for restoration before the expiration of the order
because this would remove the support network for families. Following restoration,
families may need support to cope with a number of issues: the long-term impacts of
trauma, a spike in ROSH reports, new living arrangements etc. (See case study at
Appendix A.) Consideration is also needed of the impact an extended time limit may
have on the uncertainty and anxiety of birth parents, which could lead to a reduced
capacity to care for their child(ren).
Finally there is the current legal recourse of a Section 90 order that enables a change
in orders for restorations that are deemed to be realistic more than 6 months before
the end of the relevant court order.
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Question 45: Should the Care Act be amended to remove supported care
arrangements where there is no court order in place?
ACWA supports proper legal arrangements for the care of children and young people
and therefore acknowledges the need to address situations where this is not the case.
ACWA further suggests that any legislative change should include a grandfather clause
for any children and young people currently in supported care arrangements while
efforts to ensure better care arrangements are sought and obtained.

3.4 Better protection of children in OOHC
Question 46: Should the Care Act be amended to explicitly prohibit the publication
of information identifying a child or young person as being under the parental
responsibility of the Minister or in OOHC?
ACWA commends the concern for stigma suffered by children and young people in
care. This is an area ACWA believes would benefit from listening to the views of those
directly affected, children and young people in care. Also noting that child and young
people may inadvertently break the imposed prohibition through use of social media
by telling others things about themselves. One of the issues that many former care
leavers and adoptees raise is the secrecy that surrounded them and their situation, as
if they had something to be ashamed of.
A child in care was photographed
ACWA also holds that we should try to normalise by a local paper with their sports
experiences for children and young people in team to celebrate a win.
care wherever possible. The legislation currently Although the child’s name or care
is interpreted broadly in practice and prevents arrangement was not mentioned,
children and young people from being recognised the photographed was not used
for positive things, even when the fact that they because the child was in care.
are in care is not identified. In such cases, this This meant that the team’s
decision should be to the discretion of the child success was not publically
recognised.
or young person when safe.
ACWA contends that no one should have their identifiable image or personal details
published without their permission, whether they are in care or not. Rather than
create a separation through legislation ACWA believes we should protect all children
and young people from unwanted attention, educate them about their rights and
develop a comprehensive community awareness campaign that seeks to de-stigmatise
children and young people in care.

3.5 Care responsibility for children of guardians who have
passed away
Questions 47 and 48: Should care responsibility for a child vest in the Secretary on
the death of a guardian/s, or the death of a carer who has been allocated all aspects
of parental responsibility?
ACWA believes that in the first instance, the onus should be on the Secretary to prove
why legal guardianship should not be restored to parents if a legal guardian or carer
passes away and other arrangements have not been made prior to their death. In
situations that warrant the need for prior arrangements then a court order vesting the
Secretary with legal guardianship in these circumstances should be sought once the
child or young person is placed in care and restoration to the original legal guardians,
usually a parent or parents, is proved to be unsafe in any foreseeable circumstances.

ACWA / CCWT

21

References
Australian Institute of Criminology (AIC) (2012) Evaluation of the Family Group
Conferencing pilot program: Summary of key findings, Canberra, Australian Institute of
Criminology.
Barnsdale, and Walker, M., (2007) ‘Examining the Use and Impact of Family Group
Conferencing’, Education: Social Research, Stirling, Social Work Research Centre.
Boxall, H., Morgan, A. and Terer, K. (2012) AIC Reports: Reserch and Public Poicy Series
121, ‘Evaluation of the Family Group Conferencing pilot program’, Canberra,
Australian Institute of Criminology.
FACS, 2012, Child Protection: Legislative Reform Discussion Paper. Sydney.
Farmer, E & Patsios, D, 2016, ‘Evaluation report on implementing the Reunification
Practice Framework’. University of Bristol.
Wilkins, M & Farmer, E, 2015, ‘Reunification: An Evidence-Informed Framework for
Return Home Practice’. NSPCC.
Minister of Social Development: Child, Youth and Family (2012) Final
Recommendations on Improving Family Group Conferences to Achieve Better
Outcomes for New Zealand’ Most Vulnerable Children, Wellington, Minister of Social
Development.
Victorian Law Reform Commission (2008) Ch. 4 ‘Improving Alternative Dispute
Resolution, Civil Justice Review: Report, Melbourne, Victorian Law Reform
Commission.

Appendices
Appendix A Restoration Case Study
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Appendix A – Restoration Case Study
A foster care agency in Illawarra Shoalhaven district provided a short-term placement for 4
children in 2 separate placements.
The children were removed due to concerns of substance abuse, domestic violence, risk of
homelessness, minimal presentations for medical care.
3 months after placement the children’s mother, Maree, left the violent relationship with
the children’s father and moved to the area. Initially Maree struggled with the separation,
however the children were her main focus and she was committed to “doing what I need to
do” to have her family together.
Maree engaged with Supported Accommodation Services in the region, initially living in
crisis accommodation then moving to a 4 bedroom transitional home awaiting to be offered
a Department of Housing property.
A care plan for restoration was made following recommendations of a clinical court
assessment 6 months after placement. For 5 months, Maree engaged in the following
programs/services:
•

Domestic Violence courses and support groups – The main outcomes were to reduce
social isolation, strengthen community connections, and create a greater awareness
of Maree’s ability to care for herself which would increase her ability and
attunement to support and care for her children.

•

Maree engaged in counselling and attended fortnightly sessions.

•

Building parenting capacity – Maree attended two parenting groups (Circle of
Security and Bringing up Great Kids).

•

Family Time – the agency worked closely alongside Maree during family time
(contact) modelling parenting to develops Maree’s capacity and confidence when
parenting children. The relationship the workers built with Maree was paramount to
the success of the restoration.

•

Supported playgroups – Supported Playgroups are playgroups with a therapeutic
outcome for children and families (Circle of Security) which contribute to increased
child safety and well-being. A playgroup facilitator provides extensive intervention to
assist families by modelling parenting behaviour, providing enriched early childhood
environments and by building linkages to community services.

Maree clearly demonstrated learning from the parenting groups she had attended and
overtime grew in confidence, and was able to embed these learnings into her parenting
during playgroups and family time. One of Maree’s strengths was that she could clearly
articulate her learnings to others.

Maree also engaged weekly with a Family Support worker (1:1 for 1 hour a week) who
assisted her with identifying parenting challenges and developing parenting strategies to
address these.
Maree formed a trusting and respectful relationship with both carer families which was
instrumental in a successful transition plan and eventual restoration. The carers were
actively involved in family time as well as providing parenting support and advice. During
the restoration transition the carers spent time in Maree’s home assisting with parenting,
structures, routines.
The restoration went for 3 months period, as per the clinical recommendations and FACS
care plan. Initial family time was increased and unsupervised. Family time occurred in the
family home at times and at school. Support was provided by workers and carers, modelling
parenting, routines and cooking. Family time occurred unsupervised in the family home and
overnights stays were introduced.
The boys were restored first then 4 weeks later the girls were restored (again to fall in line
with the care plan).
In August all 4 children were fully restored home (12 months after they were resumed into
care). There is a current 12 month supervision order with undertakings.
The children have now been in Maree’s care for 3 months with family support services
engaged, offering 12 hours a week of support and education on parenting, budgeting,
counselling, support to access childcare, home visits and engagement in community
resources.
All children are in a safe, secure loving environment and meeting their developmental
milestones. Maree remains involved in supported playgroups and parenting programs. She
also manages to take 4 children to playgroup. Most importantly, the children have a set
routine, which enables Maree to have time for self-care.
Recently Maree presented at a carer training, bravely sharing her story and sending a clear
message to carers about the importance of a strong carer to family relationship as stated
this was part of the success of the children returning home as “they helped me so much”.
Maree has maintained contact with both her carers, calling them for advice, support and
they will sometimes attend a social event together.

