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LEGAL REPRESENTATION AT
COURT
¡

Legal Aid NSW provides assistance to families involved in care and protection
matters in the following ways:

- Providing advice in clinics in each of the Legal Aid offices and also at various
outreach locations across NSW
- Providing Minor Assistance and Extended Legal Assistance
- By providing duty services at most courts in NSW
- Legal Aid funds lawyers to represent parents, children and intervenors in
Children’s Court proceedings

¡

There is a very simplified means test for these matters

¡

There is NO MERIT TEST for parents responding to care applications

¡

Children in matters are all represented

APPLYING FOR LEGAL AID
¡

Legal Aid is available for parents, family, kin and other persons who have an interest in
the care, welfare and wellbeing of child in a variety of circumstances.

¡

Care Applications: Parents must pass the ‘means’ and the ‘merit’ test only after a
Care Plan is prepared;

¡

Section 90 Applications: Applicants must pass the ‘means’ and ‘merit’ test before
they will be given a grant of aid to commence proceedings.

¡

Joinder Applications: Applicants must past the ‘means’ and ‘merit’ test before they
will be given a grant of aid to commence proceedings. They must also be able to
show that there is a benefit to the child or young person that might be gained by the
applicant a grant.

¡

The Means Test considers the applicants income and assets.

¡

The Merit Test considers either whether the applicant has ‘reasonable prospects of
success” for joinder and section 90 applications and ‘reasonable prospects of achieving
a better outcome than that which has been proposed in the Care Plan’.

CHILD REPRESENTATION

Under 12 years
• Represented by an independent

legal representative (“ILR”)
• rebuttable presumption that

incapable of giving proper
instructions (s99B)
• Best interests model of

representation (s99A, s99D(b))

12 years & Over
• Represented by a direct legal
representative (“DLR”)
• Represented on direct
instructions model (s99A,
s99D(a))
• rebuttable presumption that
capable of giving proper
instructions

APPLICATIONS

TYPES OF APPLICATIONS
Application for Emergency Care
and Protection Order (“ECPO”)
- s 46

Care Application – s 61

Application for variation or
rescission of care application – s
90

SECTION 61 CARE APPLICATIONS
•

Except as otherwise provided for in the Act, a Care Order can only be made on the application of the Secretary
(s61(1));

•

A Care Application must specify the order sought and the grounds. (s61(1A))

•

A Care Application is to be accompanied by a written report (s61(2)(2A))

•

A Care Application is to be brought within 3 working days of removal. (s45)

SECTION 61 CARE APPLICATIONS
¡ A Section 61 application contains the following information:
¡ What Orders DCJ wants the Court to make;
¡ Information about why the child/children were removed;
¡ Details of the child’s siblings and other significant persons in the child’s life;
¡ Details of the child’s culture and religion;
¡ Details of the child’s current educational and health needs;
¡ Details of the child protection history and concerns for the child;
¡ Details of where the child will live and what contact they will have during the proceedings.
¡ This document is filed and needs to be provided to the parents and the child representative. This is the document

the Magistrate will have when the matter first comes to Court.

WHAT ELSE IS PREPARED AT THIS STAGE?
DCJ also prepare ‘specified documents in support of initiating application and report’.
This bundle usually contains documents such as:
¡ Any current orders (For example from Children’s Court, Family Court or ADVO’s);
¡ Risk of Serious Harm Reports received in the last 12 months;
¡ Records of prior alternative action;
¡ Safety assessments, case plans;
¡ Assessments or reports received from other agencies including from health providers;
¡ Evidence from Police, JIRT or other mandatory reporters.

INTERIM ORDERS

INTERIM CARE ORDERS
• The first decision the Court needs to make is usually who should have parental responsibility for the

child. It is up to the Secretary to prove to the Court why they should make the Order.

• An interim Order will be made if the Court is satisfied that:
• It is not in the best interests of the child’s safety, welfare and well-being to remain with his/her parents

or other persons having Parental Responsibility

• The Order is necessary;
¡ The Order is in the interests of the child;
¡ The Order is preferable to the making of a final order or dismissing the proceedings.

ESTABLISHMENT

ESTABLISHMENT
•

Establishment is a threshold issue. The Court cannot make Final Orders about a child unless they have first
established that the child is in need of care and protection.

•

This is also known as a “finding”.

•

The Court will establish a matter if it is found that the child was at risk or would have been at risk if not for the
removal.

•

The Court considers the circumstances at the time of removal and if the child would now be in need of care and
protection, but for the arrangements made pursuant to ss49, 69 or 70 of the Act. (s72)

GROUNDS
Grounds for a Care Application are specified in the Act as follows (s71):
•

No parent available to care for the child as a result of death, incapacity or for any other reason;

•

The parents acknowledge they have serious difficulties in caring for the child;

•

The child or young person has been, or is likely to be, physically or sexually abused or ill-treated;

•

The child’s basic physical, psychological or educational needs are not being, or not likely to be, met by the child’s
parents or primary caregivers;

•

The child or young person is suffering or is likely to suffer serious development impairment or serious
psychological impairment as a consequence of their domestic environment;

GROUNDS (CONT.)
•

For a child under 14years who has exhibited sexually abusive behaviours, and an order is necessary to facilitate
treatment;

•

The child is subject to a welfare order of another state that is not being complied with;

•

The child is residing with an ‘unauthorised carer’; or

•

Another specific ground pleaded by the Sec.

Note: A court cannot conclude that the child’s basic needs are not likely to be met only because of: poverty; or a parent or
primary care-givers disability (s71(2))

PLACEMENT

PLACEMENT STAGE

¡ At this stage the Court needs to determine if the children can be restored to their parent(s) care, and if

permanency planning for the children has been addressed;

¡

The Act says that the Court can’t make final orders without considering a Care Plan.

•

The Court and all of the parties are asked to consider whether they agree with the Care Plan or not.

OBJECTS & PRINCIPLES OF THE ACT
These are:
¡ Children should receive such care and protection as is necessary for their safety, welfare and wellbeing;
¡ The primary way that this can be achieved is by providing them with long term safe, nurturing, stable and secure

environments through permanent placement;

¡ Where a child is able to form their own views then they must be given an opportunity to express these views

and the views should be given weight in accordance with the developmental capacity of the child and the child’s
circumstances;

¡ The child’s culture, disability, language, religion and sexuality and their parents should be take into account;
¡ The course to be followed should be the least intrusive intervention in the life of the child;
¡ Children who are temporarily or permanently deprived of their family environment are entitled to special

protection and assistance from the State;

¡ Unless contrary to their best interests, children should be able to retain relationships with people of significance

to the child including birth and adoptive parents, siblings, extended family, family friends and the community;

¡ The permanent placement principles guide all actions and decisions under this act.

PERMANENT PLACEMENT PRINCIPLES
¡ A ‘permanent placement’ is defined as a long term placement that provides a safe, nurturing, stable and secure

environment for a child.
The hierarchy set out in the Act is as follows:
1. Restoration to the care of a parent or parents;
2. Guardianship to a relative, kin or other suitable person;
3. Adoption (except in the case of an Aboriginal or Torres Strait Islander child);
4. Parental Responsibility to the Minister;
5. Adoption (if the child is Aboriginal or Torres Strait Islander).
In considering all of these options the Court must be satisfied that an Order to this effect is practicable and in the
best interests of the child.

RESTORATION
In the Care Plan that is prepared by DCJ, they need to tell the Court whether are of the view that there is a realistic
possibility of restoration.
The Act says that the legal test is whether there is a realistic possibility of restoration to the parents within a reasonable
period.
¡

When the Court considers this issue it must do so by considering:

¡

The circumstances of the child or young person;

¡

The evidence (if any) that the parents are likely to be able to satisfactorily address the issues that led to the removal of
the child from their care.

A ‘reasonable period’ means a maximum of 24 months unless there are special circumstances that warrant it being a longer
period.

PERMANENCY PLANNING
¡ The Act also requires the Court to be satisfied that permanency planning has been appropriately and adequately

addressed.
¡ Permanency Planning means that a plan that:
¡

Provides a child or young person with a stable placement that offers long term security;

¡ Meets the need of the child;
¡ Avoids the instability and uncertainty arising through a succession of different or temporary assessments.

A permanency plan doesn’t need to provide the details of the exact placement but it must be ‘sufficiently clear and
particularised’ so the Court has a ‘reasonably clear picture’ as to the way the child’s needs will be met in the
foreseeable future.

PERMANENCY PLAN
¡ Permanency Planning will mean different things to different children and families and must be based on their

individual circumstances. It is usually expected that a Permanency Plan will contain information about:
¡ Whether the child will be in family placement, a group home or another location;
¡ Whether the child will be with siblings or other children;
¡ How the child’s cultural and religious needs will be met;
¡ How the child’s educational needs will be met;
¡ How the child’s medical needs will be met;
¡ The contact for the child and their parents and other significant others.

If the Court isn’t happy with the permanency plan then DCJ can be asked to prepare another one.

ASSESSMENTS

EXPERT ASSESSMENT

Not all matters before the Court have reports from experts.
A report can be ordered in two ways:
¡ By the Court make an Order for an Assessment Report through the Children’s Court Clinic;
¡ By the parties agreeing that an expert from outside of the Clinic will prepare a report.

Parties can also obtain their own expert reports without the Court making an Order.

REPORTS FROM THE CHILDREN’S COURT CLINIC
Any of the parties can apply and ask the Court to consider making an Order for an Assessment Report.
In deciding whether to make an Order for a report the Court look at:
¡ Whether the report will provide the Court with relevant information;
¡ Whether the relevant information can be obtained elsewhere;
¡ Whether the distress likely to be caused to the child will be outweighed by the value of the information that

might be obtained;
¡ Any duress caused to the child in any previous assessments.

OTHER EXPERTS
¡ Occasionally there are matters which require experts with expertise that fall outside the expertise of the

Children’s Court Clinic.
¡ For example, matters involving non accidental injury or factitious illness disorder may be the types of matters that

require an expert outside of the Clinic.
¡ It is a matter for the parties to discuss this and agree to the appropriate expert, what documents they should

consider and who should pay the costs of the expert.
¡ Once an experts report is prepared it is released to the parties and the expert can be cross examined about the

contents of their report.

SECTION 90 APPLICATIONS

SECTION 90 APPLICATIONS
¡ An application for variation or rescission of a care order is commonly referred to as a Section 90 as this is the

Section of the Act that applies to these applications.
¡ Unlike Section 61 applications, Section 90 applications can be brought by:

¡ DCJ;
¡ The child or their representative;
¡ A person with parental responsibility;
¡ A person who had parental responsibility;
¡ Any person who considers themselves to have a sufficient interest in the welfare of the child.

SECTION 90 APPLICATIONS -LEAVE
When the Court is determining whether to grant ‘leave’ the Court must consider whether there has been a
‘significant change in any relevant circumstances’ since the Order was made. The Court also has to consider the
following:
Primary Considerations
¡ The views of the child & the weight to be given to those views (taking into consideration the child’s maturity and

capacity to express their views)

¡ The length of time the child has been in the care of the present carer;
¡ The stability of the present care arrangements;
¡ If the Court considers the current arrangements to be stable and secure, then the Court must consider the

course that would result in the least intrusive intervention in the life of the child and consider whether this
course is in the child’s best interests.

SECTION 90 APPLICATIONS - LEAVE
Additional Considerations
¡ The age of the child;
¡ The nature of the application (what the person is asking for);
¡ The plans for the child or young person (the proposed living arrangements for the child);
¡ Whether the applicant has an arguable case (this means that the applicant has a reasonable case which has some

prospect of success);
¡ Matters about the child that are raised in a Section 82 report.

SECTION 90 APPLICATIONS – AFTER LEAVE
¡ When the Court considers whether to rescind (get rid of) or vary (change) Final Orders the CYPCP Act states

the Court must consider:

¡ The age of the child or young person;
¡ The view of the child and the weight to be given to those views;
¡ The length of time the child or young person has been in care of the current carers;
¡ The strength of the child or young persons attachment to the birth parents AND the current carers;
¡ The capacity of the birth parents to provide an adequate standard of care for the child or young person;
¡ The risk to the child or young person of psychological harm if the current arrangements were to be varied or

changed

BECOMING A PARTY TO PROCEEDINGS

•

REPRESENTATION –
S98

The following people have a right of appearance:
•

The child or young person;

•

Each person having parental responsibility for the child or young
person;

•

The Secretary; and

•

Each may appear in person or be legally represented or, by leave of the
Children’s Court, be represented by an agent, and may examine and
cross-examine witnesses on matters relevant to the proceedings.

•

If the Court forms a view that a person who seeks to be self
represented is not capable of adequately representing themselves, the
Court may require the party to be legally represented.

•

If the Children’s Court is of the opinion that a party to the proceedings
is incapable of giving proper instructions to a legal representative, the
Children’s Court is to appoint a guardian ad litem for the person under
section 100 or 101 (as the case may require).

JOINDER APPLICATIONS
¡ There are often family members or other interested persons who want to directly and actively participate in

Court proceedings relating to children.
¡ There are two ways that family members, kin or other people who are significant to the child can seek to

participate in proceedings:
¡ A joinder application; or
¡ Being given an opportunity to be heard.

THE LEGAL TEST
When the Court determines whether someone should become a party or not, the act requires that the Court to
consider whether the person has a genuine concern for the safety, welfare and wellbeing of the child or you person.
The Court also looks at things like:
¡ What the applicant is asking the Court to do;
¡ Whether the applicant has a good case;
¡ Whether joining the applicant will delay the proceedings being finalised;
¡ Whether they have a unique perspective for the Court to consider.

S87 – RIGHT TO BE HEARD

S87 of the Act provides that:

•

If an Order has a significant impact on a person who is not a party, then that person must have an opportunity to
be heard on the matter of significant impact prior to the Order being made.

•

If the impact is on a ‘group of persons’ only a representative of that group.

•

An ‘opportunity to be heard’ does not amount to party status. This can mean different things depending upon
what the Court thinks is appropriate in the circumstances.

Questions?

